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a.

al{ anfr gr 3rfta arr?r a oriils 3rra aar ? at a za 3mar 4f zqenR1f ft al; + er 3rf@rah st
3r8le zn galrur am wdn aa &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

«Iral T 4alervr am4a
Revision application to Government of India :

(1) a€tu 3nd yen 3rf@zr, 1994 cJft 'clRT 3rcta ,mi <@Ti:/. 1TC: mmcii k aR i q@tr mr a sq-er Jr ugh
airifa g=terr 3ma arft Rra, weal, fa iaczu, ua R@r, hf ifGra, Ra ta qr, is mi, a{ Rec6ft
: 110001 <ITT cJft \JIT91 ~ I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l'!R1 cJft mm mm a wR zrf aaT fa4 suer z srn ala a fas4t wsr a aw
arwern ime ua g« mf B, m fat uer znT Tuer i ark ae [hat ala ii a fl wveu j it ma ml" >lfc!rrrr ,·,
hra g{ l
(ii) . In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or frolJl one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(+) zuf? zgcen atqi fag Rt ad a ar (u zar per ash)af fan mar ma st
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(a) a are fat Tg a Jg Riffa r q qr ma a faffs i sqzitr gyea al ma T 3TT
~ cfi IBie cfi lTTlIB if \I[]" anraareg fat rz urq Ruff &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(«) . uf? grea r 4war fag far rd # are (ua znr qr as)) Rafa fur +TIT 1=fR1 "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.,

3ifa Gura at Unayen :f@R a frg Gil pt #Re man a6 n{ ? ail ha an2t ui za Ira
Rt4arRa srzga, 3rat gr aRa atT T m fj1cf if fa« tf@enfrq - (i.2) 1998 'cfRT 109 &RT

f.=rp@~ TfC! "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and s_uch order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) aea sea cc er@r) Rrmra, zoo+ mm s a st«ta ante ma wen sv-a i at neat #. (}
4fa 3rr a uf am2 hfaRaia -&Fl" i=[ffi cfi flu pa-7re g a7ft 3met Rt at-at ufii # rer
6fr am±ea fan tar a1Reg i Gr# arr a z. l 4grftf a siafa nr 35z feffRa #l # 4Ta
aa # mrr @tr-s arr ,f aft et# afeg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfas 3n4aarr ugi icv van v al qt uraa "ITT "dT ~ 200/- 1:JTTT-f :fTdl"I c#i" ~
3ITT gi icaa vaa unr zt ill 1 ooo / - c#i" 1:!TTT-f :fTdl"I c#i" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyea , a4taUna grca vi hara 3fl#tr nrzaf@au,f 3r$re­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a?ta snr zrcen 3#fefm, 1944 #t nr 35-4t/3sz3if-­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
,

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft iii
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf? za 3rt i a{ pc om?sii ar rmr st ? it r@ls pc ilat a fg #h ar grar 3qfri
<flT fa umar if; sa z a z g; ft fa frar ut arf "ff ffl cf>.~ ~QTITT{2;JIB ~
qraf@raw at va 3rfl uraual cBl' 'C/cn~ TTPm "GIIBf -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0: should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or. the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

a
(4) nrnrci yea 3rf@fr 197o qr igif@ert rgqf-1 cf> 3Wm fifRa fhg 31gar a rd«a u

Te 3rt zrnfenf fufu qTf@rant # 3rat i u2la # ya f u x'i.6.50 tM- cnf .--llllllcill ~
fez can i) a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
· authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~- ail vi«if@ea rat at firur ma are fuii at ail fl ezna 3naff fut urat ? it z,en,
a4ta 3n ye vi hara or4l4tr nrznf@rawr (qr#ffafe)) fr, 1982 if ~1%d % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) @ yea, a€ta sra zgea vi @hara ar@la znrznf@rs1 (Rec), # TR r@hit a ma
~JWT (Demand) \ref ct's (Penaltv) cITT 10% rd 5rm act 3far; k 1 zif4, 3rf@aaa 4a sm 1oJ

cfrn$~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4zr3nz rca 3itarah3irira , 9nf@star "aaczr #rmia"(DutyDemanded) ­
.:)

(i) (Section) is 1D as raga fifa if?r,
(ii) fBm~~~ cfi'l"mw;
(iii) cad #fez fruit±fr 6 aaer2er uf@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr 3?gr # ,fr 4l ,f@aur a mar szi srca 3rrar grca n avg Raalfa zt at sir fi!!,Q- mr ~~ ~
.:l .:l .:l

109a1arr u 3it szi aha au farzt aa avg # 10% 3raaau fl r raft &I
3 · 2

In view of above, an appeal against this order shall lie before the Tribunal o
10% of the duty demanded where duty or duty and penalty are in dispute, or pe
penalty alone is in dispute."



\ +rNo. vasp2ma»a-sow""_/

ORDER-IN-APPEAL

M/s. Vodafone Mobile Services Limited having it's office at

Vodafone House, Prahaladnagar, Off;SG Highway, Ahmedabad

(henceforth, "appellant") has filed the present appeal against the Order­

in-original No. GST-/WS-08/Ref-75/PV/17-18 dated 28.03.2018 {henceforth,

"impugned order") issued by the Assistant Commissioner, CGST Division­

VIII, Ahmedabad-South (henceforth, "adjudicating authority").

2. The facts of the case, in brief, are that the appellant, a service tax

registrant, filed a refund claim under rule 5 of Export Service Rules, 2005 for

Rs. 75,01,161/- on 29.09.2011 of service tax paid by them during the period

from October 2010 to March 2011 on the ground that they have provided

services to customers/clients of Foreign Telecom Operators(FTO) when

they were on a visit to India. For said services to such inbound customers,

the appellant made bills to Foreign Telecom Operators(FTO) and received

the amount in foreign currency and hence it was claimed that such

services would be considered as export of services and therefore they

filed refund claim. Said International Inbound Roaming services provided

by Foreign Telecom Operators(FTO) was not considered as export of

services service by the original adjudicating authority and refund claim

was rejected vile OIO No. SD-0I/Rebate/24/DC/11-12 dated 27.12.2011.

Appeal filed against said OIO dated 27.12.2011 was rejected by

Commissioner(Appeals-IV), Central Excise, Ahmedabad on 03.09.2012.

The appellant then after filed the Revision Application before the

Government of India against said OIA dated 03.09.2012 which was

decided vide Revision Order No. 01-05/2018-ST/ASRA/Mumbai dated

23.01.2018 wherein the application of the appellant was allowed and

International Inbound Roaming(IIR) services was held as export of services.

The matter was also remanded back to original adjudicating authority for.

the limited purpose of looking into time bar issue only and to pass

appropriate speaking order within eight weeks time. Pursuant to the order

of Revision Authority, refund of Rs.75,01,161/- was sanctioned under

impugned order dated 28.03.2018. The appellant then vide letter dated

03.05.2018 claimed interest@ 6% UNDER Section 11 BB of the Central Excise

Act read with Nati. No. 67/2003-CE(NT) dated 12.09.2013 towards de

sanction of rebate which was denied by the original adjudi

authority on 03.05.2018 on the ground that application for refun
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F.No. V2(ST)24/Ahd-South/18-19

processed and sanctioned well within the time limit given in the Revision

Order.

3. Being aggrieved with the impugned order dated 28.03.2018 the

appellant preferred this appeal contesting inter alia, the following:

► Respondent has erred in considering the time limit granted by

Revision Authority to follow its order by granting statutory interest

under Section 11 BB of Excise Act. ·

► Directions passed by the Revision Authority in respect of time bar

issue cannot have any impact in granting statutory interest in case

rebate claim is sanctioned beyond three months from the date of

filing of the claim.

► Section 11 BB of the Excise Act read with Section 83 of the Finance

Act suggests that due rebate must be disbursed within three months

from the date of application, if not so paid the applicant will be

entitled for interest.

)>'AS per the provisions under Excise Act, Interest is automatic and is

right of the appellant. The appellant is not required to. make an

application for such interest on refund.

► Respondent has erred in holding that in case refund is granted

pursuant to order of the appellant authority, interest is required to

be paid only when the rebate is not sanctioned within 3 months

from the date of such order.

.Q · ► Section 11 BB of the Excise Act clearly states that interest shall be

payable after expiry of six months from the date of receipt of

rebate application.

► Circular No. 670/61/202-CX dated 01.10.2002 issued by CBEC states

that provisions of section 11 BB of Central Excise Act, 1944 are

attracted automatically for any refund sanctioned beyond a period

of three months.

► Interest is compensatory in nature and is payable when someone

uses the money belonging to someone else.

► Interest on refund is the right of the assessee. The same has been

provided in the statute in the form of Section 11 BB, the same

· cannot be overlooked or scuttle down on any feign ground.

In support of their claim, the appellant cited .nu Ranbaxy

Laboratories Ltd v/s UOI 2012(27) STR 193(S Ld v/s

2



F.No. V2(ST)24/Ahd-South/18-19

UOI 2009 (235)ELT 788(Bom), Satindersingh v. Umrao Singh,AIR 1961

SC 908.

4. In the Personal hearing held on 21.08.2018 Shri Sumit Jain, Ld. CA

reiterated the grounds of appeal and submitted copy of case law

Kamakshi Tradexim (India) Pvt Ltd v/s Union of India reported in 2017 (351)

ELT 102(Guj).

5. I have carefully gone through the appeal memorandum. The

limited issue which requires determination in the case is whether the

appellant is entitled for interest on refund amount and if yes for what

period it would be applicable. Section''BB of the Central Excise Act 1944

deals with interest on delayed refunds which is reproduced below for

ease of reference:

"Section 11BE. Interest on delayed refunds. --­
If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to that
applicant interest at such rate, not below five per cent
and not exceeding thirty per cent per annum as is for the time being fixed
by the Central Government, by Notification in the Official Gazette, on such duty
from the date immediately after the expiry of three months from the date of
receipt of such application till the date of refund of such duty : ·
Provided that where any duty ordered to be refunded under sub-section (2) of
section 11B in respect of an application under sub-section (1) of that section
made before the date on which the Finance Bill, 1995 receives the assent of
the President, is not refunded within three months from such date, there shall
be paid to the applicant interest under this section from the date immediately
after three months from such date, till the date of refund of such duty."

Explanation provided under said section stipulates that;
"Explanation. - Where any order of refund is made by the Commissioner
(Appeals), Appellate Tribunal, National Tax Tribunal or any court against an
order of the Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise, under sub-section (2) of section 11B, the
order passed by the Commissioner (Appeals), Appellate Tribunal, National Tax
Tribunal or, as the case may be, by the court shall be deemed to be an order
passed under the said sub-section (2) for the purposes of this section."

6. I find that the issue of interest and its interpretation has already

been settled by Hon'ble Apex court in case of Ranbaxy Laboratories Ltd

v/s Union of India [2012 (027)ELT 193 SC] and any contrary interpretation is

bad in law and not tenable.The original authority should have scrupulously

followed this wherein it is held that:

(9) " It is manifest from the a fore-extracted provisions that

Section 11 BB of the Act comes in to play only after an order fo

refund has been made under Section 11 BB of the Act. Section 11

of the Act lays down that in case any duty paid is found refunda

3
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and if the duty is not refunded within a period of three months from

the date of receipt of an application to be submitted under sub­

section (I) of Section 11BB of the Act, then the applicant shall be

paid interest at such rate , as may be fixed by the Central

Government, on expiry of a period of three months from the date of
. . .

receipt of an application. The explanation appearing below the

proviso to Section 11BB introduced a deeming fiction that where the

order for refund of duty is not made by the Assistant Commissioner of

Central Excise or the Deputy Commissioner of Central Excise but by

the court shall be deemed to be an" order made under sub-section

(2)] of Section 11BB of the Act. It is clear that the explanation has

nothing to do with the postponement of the date from which interest

becomes payable under Section 11BB of the Act.

Menifestly, interest under Section 11BB of the Act becomes

payable, if' on expiry of a period three months from the date of

receipt of the application for refund, the amount claimed is still not

refunded. Thus, the only interpretation of Section 1 1BB that can be

arrived at is that interest under the said section becomes payable on

the expiry of a period of three months from the date of receipt of the

application under sub-section ( 1 I of Section 11 B of the Act and that

the said explanation does not have any bearing or connection with

the date from which interest under Section 11BB of the Act becomes

payable."

7. From the above citation it is clear that interest under Section 11 BB

[) ibid becomes payable on the expiry of a period of three months from the

date of receipt of the application and the explanation appearing below

the proviso to Section 11 BB does not allow reduction of interest.

Respectfully following the decision of Hon' ble Apex court I hold that the

interest should be calculated and paid accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India)

Pvt Ltd v/s Union of India reported in 2017 (351) ELT 102(Guj) has

categorically stated that department can't take stand contrary to the

decision given by the Apex court. The facts of the case on hand are

similar to the said cases and categorically applicable.

9. In view of the above, the appeal filed is

4
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1 0. 374aai arra RRa{ 3r4tat f@4Fl 3qi#a at#t fan 5rarl ,
The appeal filed by the appellant stands disposed of in above

terms.

\ ...\\""\,✓~--
3°
(3mr 2ia)

h.-2ta#31rz1#a (3r4lea)
..:>

Date:

Attested

nt, ..
C ax (Appeals)
Ahmedabad

By R.P.A.D.
To,
M/s. Vodafone Mobile Services Limited,
Vodafone House,Prahladnagar,
Off S G Highway, Ahmedabad .

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad

South.
4. The Asstt./Deputy Commissioner, CGST Division-VIII, Ahmedabad -

South.
Ls.cf6rd File.

6. P.A. File
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