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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) - In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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in case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside lndia.
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In case of goods exported outside India export to Nepal or Bhutan, without paymeht of
duty~
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O: should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one apphcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application er 0.1.0. as the case may be, and the order of the adjournment

- authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FATTAT T |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Dufy & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ’

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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penalty alone is ln dispute.”
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ORDER-IN~-APPEAL °

M/s. Vodafone Mobiie Services Limited having it's office at
Vodafone House, Prahaladnagar, OffiSG Highwdy, Ahmedabad
(henceforth, “appellant”) has filed the present oppedl against the Order-
in-original No. GST-/WS-08/Ref-75/PV/17-18 dated 28.03.2018 (henceforth,
“impugned order") issued by the Assistant Commissioner, CGST Division-

VIIl, Ahmedabad-South (henceforth,"adjudicating authority™).

2. The facts of the case, in brief, are that the appellant, a service tax
registrant, filed a refund claim under rule 5 of Export Service Rules; 2005 for
Rs. 75,01,161/- on 29.09.2011 of service tax paid by them during the period
from October 2010 to March 2011 on the ground that they have provided
services to customers/clients of Foreign Telecom Operators(FTO) when OQ:
they were on a visit to India. For said services to such inbound customers,
the appellant made bills to Foreign Telecom Operators(FTO) and received
the amount in foreign currency and hence it was claimed that such
services would be considered as export of services and therefore they
fled refund claim. Said International Inbound Roaming services provided
by Foreign Telecom Operators(FTO) was not consideréd as export of
services service by the original adjudicating authority and refund claim
was rejected vide OIO No. SD-01/Rebate/24/DC/11-12 dated 27.12.2011.
Appeal filed against said OIO dated 27.12.2011 was rejected by
Commissioner(Appeals-1V), Central Excise, Ahmedabad on 03.09.2012.
The appellant then after filed the Revision Application before the
Government of India against said OIA dated 03.09.2012 which was
decided vide Revision Order No. 01-05/2018-ST/ASRA/Mumbai dated
23.01.2018 wherein the application of the appellant was allowed and
International Inbound Roaming(lIR) services was held as export of services.
The matter was also remanded back to original adjudicating authority for
the limited purpose of looking into time bar issue only and to pass
appropriate speaking ord.er within eight weeks time. Pursuant to the order
of Revision Authority, refund of Rs.75,01,161/- was sanctioned under
impugned order dated 28.03.2018. The Gppellom‘.fhen vide letter dated
03.05.2018 claimed interest @ 6% UNDER Section 11BB of the Central Excise
Act read with Noti. No. 67/2003-CE(NT) dated 12.09.2013 tfowards de
‘sanction of rebate which was denied by the original adj udlof%

authority on 03.05.2018 on the ground that application  for refunict
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" processed and sanctioned well wh‘hih the fime limit given in the Revision

Order.

3.

Being oggneved with the impugned order dated 128.03.2018 The

appellant preferred this appeal contesting infer alia, the following:

>

Responden’r has erred in considering the time limit granted by
Revision Authority to follow its order by granting statutory 'in’réres’r
under Section 11BB of Excise Act.

Directions passed by the Revision Authority in respect of time bar
issue cannot have any impact in granting statutory interest in case
rebate claim is sanctioned beyond three months from the date of
filing of the claim.

Section 11BB of the Excise Act read with Section 83 of the Finance
Act suggests that due rebate must be disbursed within three months
from j‘he date of application, if not so boid ’rhé applicant will be

entitled for interest.

* As per the provisiohs under Excise Act, Interest is automatic and is

right of the appellant. The appellant is not required to. make an
application for such interest oh refund.

Respondent has erred in holding that in case refund is granted
pursuant to order of the appellant authority, interest is required to
be paid only when the rebate is .noT soncﬁoned within 3 months
from the don‘.e of such order. | '
Section 11BB of the Excise Act clearly states that interest shall be

. payable after expiry of six months from the date of receipf of

rebate application.
Circular No. 670/61/202-CX dated 01.10.2002 issued by CBEC sfofes

that provisions of section HBB of Central Excise Act, 1944 are

.attracted automatically for any refund sanctioned beyond a period

of three months.
Interest is compensatory in nature and is payable when someone

uses the money belohging to someone else.
Interest on refund is the right of the assessee. The same has been

provided in the stafute in the form of Section 11BB, the same

. cannot be overlooked or scuttle down on any feign ground.

In support of their claim, the appellant cited case -A s i.e. Ranbaxy
,@Ea ary.
Laboratories Ltd v/s UOI 2012(27) STR 193(SC) '
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UOI 2009 (235)ELT 788(Bom), Satindersingh v. Umrao Singh,AlIR 1961
SC 908.

4, In ’rhe_ Personal hearing held on 2%.08.2018 Shri Sumit Jain, Ld. CA

reiterated the grounds of appeal and submitted copy of case Iawl

Kamakshi Tradexim (India) Pvt Ltd v/s Union of India reported in 2017 (351)

ELT 102(Guj).

5. | have carefully gone through the appeal memorandum. The
limited issue which requires determination in the case is whether the
appellant is entitled for inferest on refund amount and if yes for what
period it would be applicable. Sec’rion::BB of the Central Ex‘c-ise Act 1944

deals with interest on delayed refunds which is reproduced below for

ease of reference:

“Section 11BB. Interest on delayed refunds. ---

If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to that "
applicant  interest at such rate, not below five per  cent
and not exceeding thirty per cent per annum as is for the time being fixed
by the Central Government, by Notification in the Official Gazette, on such duty
from the date immediately after the expiry of three months from the date of
receipt of such application till the date of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section (2) of
section 11B in respect of an application under sub-section (1) of that section
made before the date on which the Finance Bill, 1995 receives the assent of
the President, is not refunded within three months from such date, there shall
be paid to the applicant interest under this section from the date immediately
after three months from such date, till the date of refund of such duty.”

Explanation provided under said section stipulates that;

“Explanation. - Where any order of refund is made by the Commissioner
(Appeals), Appellate Tribunal, National Tax Tribunal or any court against an
order of the Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise, under sub-section (2) of section 11B, the
order passed by the Commissioner (Appeals), Appellate Tribunal, National Tax
Tribunal or, as the case may be, by the court shall be deemed to be an order
passed under the said sub-section (2) for the purposes of this section.”

6. | find that the issue of interest and its interpretation has already
been settled by Hon'ble Apex court in case of Ranbaxy Laboratories Lid
v/s Union of India [2012 (027)ELT 193 SC] and any contrary interpretation is
bad in law and not tenable.The original authority should have scrupulously
followed this wherein it is held that:

(9) “ It is manifest from the a fore-exiracted provisions that

Section 11 BB of the Act comes in to play only after an order for
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and if the duty is not refunded within a period of Threé months from
the date of receipt of an application to-be submitted under sub-
section (1) of Section 11BB of the Act, then the applicant shall be
paid interest at such rqfe . as may be fixed by the Central
Government, on expiry of a period of three months from the date of
receipt of an application. The explc:naﬁoh 'oppeoring below the
proviso fo Section 11BB infroduced -o deeming fiction that where the
order for refund of duty is not made by the Assistant Commissioner of
. Central Excise or the Deputy Commissioner of Cenfral Excise but by
the court shall be deemed to be an order made under sub-secﬁon
(2) of Section 11BB of the Act. It is clear that the exb/andﬁon has
nothing fo do with the bosfponemenf of the date from which interest
‘becomes payable under Section 11BB of the Act.
Menifestly, interest under Section 11BB of the Act becomes
payable, if on expiry of a period three months from the date of
receipt of the application fdr refund, .the omoqm‘ claimed is still not

refunded. Thus, the only interpretation of Section 11BB that can be

arrived at is that interest under the sqid section becomes payable on

the expiry of a period of three months from the date of receipt of the

application under sub-section (1) of Section 11B of the Act and that

the said explanation does not have any bearing or connection with

the date from which interest under Section 11BB of the Act becomes

‘ payable.”

7. From the above citation it is clear that interest under Section 11BB
ibid becomes payable on the expiry of a period of three months from the

dcn‘é of receipt of the application and the explanation appearing below

the proviso to Section 11BB does not dallow reduction of im‘eresT. '
Respectfully following the decision of Hon'ble Apex court | hold that the

interest should be calculated and paid accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India)

Pvi Ltd v/s Union of India reported in 2017 (351) ELT 102(Guj) has
categorically stated that department can't take stand conirary to the
decision given by the Apex court. The facits of the case on hand are

similar to the said cases and categorically applicable.

9. In view of the above, the appedl filed by the appellant is

allowed.




F.No. V2(ST)24/Ahkd-50uth/18-19

10.  3forhal GanT aﬁﬁ@%wmmﬂﬁﬁﬁmm%l.. o
The appeal filed by the appellon’f's’ronds disposed of in above o
terms.
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/4 ndent
Cengffl Tax (Appedals)
Ahmedabad

By R.P.A.D.

To,

M/s. Vodafone Mobile Services Limited,
Vodafone House,Prahladnagar,

Off S G Highway, Ahmedabad .

Copy to:
The Chief Commissioner of Cenftral Tax, Ahmedabad Zone.

The Commissioner of Central Tax, Ahmedabad - South.

The Additional Commissioner, Central Tax (System), Ahmedabad
South. '

4. The Asstt./Deputy Commissioner, CGST Division-Vill, Ahmedabad -
South. ‘
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